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Peru
Peru is not a major regional financial center, nor is it an offshore financial center. Peru is the world’s second largest producer of cocaine. Although no reliable figures exist regarding the exact size of the narcotics market in Peru, estimates indicate that the cocaine trade generates approximately two billion dollars annually, which is approximately 1.6 percent of Peru’s gross domestic product. As a result, money laundering is believed to occur on a significant scale to integrate these illegal proceeds into the Peruvian economy. The most common methods of money laundering in Peru involve real estate sales, business investments, and high interest loans. Other vulnerabilities to money laundering include Peru’s cash-based and heavily-dollarized economy, pervasive corruption, and the lack of effective regulatory supervision of nonfinancial businesses and professions, such as casinos and informal remittance and wire transfer services.

Money laundering has historically been facilitated by a number of factors, primarily Peru’s cash-based economy. Peru’s economy is heavily dependent upon the U.S. dollar. Approximately 60 percent of the economy is informal and approximately 65 percent is dollarized, allowing traffickers to handle large bulk shipments of U.S. currency with minimal complications. Currently, the Government of Peru (GOP) maintains no restrictions on the amount of foreign currency an individual can exchange or hold in a personal account, and until recently, there were no controls on bulk cash shipments coming into Peru. According to Peru’s financial intelligence unit (FIU), the Unidad de Inteligencia Financiera (UIF), approximately 37 percent of money laundering cases have connections to criminal activity stemming from the drug trade.

Corruption remains an issue of serious concern in Peru. It is estimated that 15 percent of the public budget is lost due to corruption. Most recently, the Peruvian National Police Anti-Drug Directorate (DIRANDRO) arrested the Mayor of Pucallpa and 13 others on charges of money laundering drug trafficking proceeds through commercial enterprises. The nearly year-long investigation conducted by the police was assisted with reports from the UIF showing imbalances in the Mayor’s business earnings. The Mayor owns a number of businesses in the region, which are now under asset seizure proceedings. The Mayor was formally indicted in October. Also, a number of former government officials, most from the Fujimori administration, are under investigation for corruption-related crimes, including money laundering. These officials have been accused of transferring tens of millions of dollars in proceeds from illicit activities (e.g., bribes, kickbacks, or protection money) into offshore accounts in the Cayman Islands, the United States, and Switzerland. The Peruvian Attorney General, a Special Prosecutor, the office of the Superintendent of Banks and Insurance, and the Peruvian Congress have conducted numerous investigations, some of which are ongoing, involving dozens of former GOP officials. In December 2007, Supreme Decree No. 085 created the National Office for Anti-Corruption (ONA). An anticorruption czar was appointed to a term of three years. In August 2008, however, the government closed the National Office for Anti-Corruption and transferred its responsibilities to the Comptroller’s office.

Law 27.765 of 2002 criminalizes money laundering in Peru and expands the predicate offenses for money laundering to include the laundering of assets related to all serious crimes, such as narcotics trafficking, terrorism, corruption, trafficking of persons, and kidnapping. There does not have to be a conviction relating to the predicate offense. Rather, it must only be established that the predicate offense occurred and that the proceeds of crime from that offense were laundered. The law’s brevity and lack of implementing regulations, however, limits its effectiveness in obtaining convictions.

Law 27.765 also revises the penalties for money laundering in Peru. Instead of a life sentence for the crime of laundering money, Law 27.765 sets prison terms of up to 15 years for convicted launderers, with a minimum sentence of 25 years for cases linked to narcotics trafficking, terrorism, and laundering through banks or financial institutions. In addition, revisions to the Penal Code criminalize “willful blindness,” the failure to report money laundering conducted through one’s financial institution when one has knowledge of the money’s illegal source, and impose a three to six year sentence for failure to file suspicious transaction reports.

Law 29009, enacted in April 2007, granted temporarily to the Executive branch the power to legislate in the areas of illegal drug trafficking, money laundering, terrorism, kidnapping, extortion, and organized crime. The Executive branch enacted eleven legislative decrees prior to the law’s expiration in July 2007 that strengthened the capacity of the National Police, the Public Ministry, and Executive branch to combat organized crime. Terrorism is considered a particular and long-standing problem in Peru, which is home to the terrorist organization Shining Path. Although the Shining Path has been designated by the United States as a foreign terrorist organization, and the United States and 100 other countries have issued freezing orders against its assets, the GOP has no legal authority to quickly and administratively seize or freeze terrorist assets. In the event that such assets are identified, the Superintendent for Banks must petition a judge to seize or freeze them and a final judicial decision is then needed to dispose of or use such assets. Peru also has not yet taken any known actions to thwart the misuse of charitable or nonprofit entities that can be used as conduits for the financing of terrorism. Nongovernmental organizations are obliged to report the origins of their funds, according to UIF regulations.

Additionally, terrorism has not yet been specifically and fully established as a crime under Peruvian legislation in a manner that would conform to international standards. The only reference to terrorism as a crime is in Executive Order 25.475, which establishes the punishment of any form of collaboration with terrorism, including economic collaboration. There are several bills pending in the Peruvian Congress concerning the correct definition of the crime of terrorist financing.

The UIF began operations in June 2003 and now has approximately 60 employees. In June 2007, the UIF was incorporated into the Office of the Superintendent of Banks and Insurance and a new director was appointed. As Peru’s financial intelligence unit, the UIF is the government entity responsible for receiving, analyzing and disseminating suspicious transaction reports (STRs) filed by obligated entities. The entities obligated to report suspicious transactions to the UIF within 30 days include banks, financial institutions, insurance companies, stock funds and brokers, the stock and commodities exchanges, credit and debit card companies, money exchange houses, mail and courier services, travel and tourism agencies, hotels and restaurants, notaries, the customs agency, casinos, auto dealers, construction or real estate firms, notary publics, and dealers in precious stones and metals. Currently, obligated entities must hand-deliver STRs to the UIF. However, the UIF is in the transition from paper submission to automation of STR filing. Automation is supposed to be ready during the first quarter of 2009, and obligated entities will be required to implement it within three months. The UIF received 1,554 STRs in 2007 and 2,379 in 2008.

Obligated entities must also maintain reports on large cash transactions. Individual cash transactions exceeding $10,000 or transactions totaling $50,000 in one month must be maintained in internal databases for a minimum of five years and made available to the UIF upon request. Nonfinancial institutions, such as exchange houses, casinos, lotteries or others, must report individual transactions over $1,000 or monthly transactions over $5,000. Individuals or entities transporting more than $10,000 in currency or monetary instruments into or out of Peru must file reports with the customs agency, and the UIF may have access to those reports upon request. Any cash transactions that appear suspicious must be reported to the UIF and the UIF is authorized to sanction persons and entities for failure to report suspicious transactions or large cash transactions, or the transportation of currency or monetary instruments. These reporting requirements, however, are not being strictly enforced by the responsible GOP entities.

The UIF does not automatically receive currency transactions reports (CTRs) or reports on the international transportation of currency or monetary instruments. CTRs are maintained in internal registries within the obligated entities, and reports on the international transportation of currency or monetary instruments are maintained by the customs agency. If the UIF receives a STR and determines that the STR warrants further analysis, it contacts the covered entity that filed the report for additional background information-including any CTRs that may have been filed-and/or the customs agency to determine if the subject of the STR had reported the transportation of currency or monetary instruments. Some requests for reports of transactions over $10,000—such as deposits into savings accounts—are protected under the constitution by bank secrecy provisions and require an order from the Public Ministry or SUNAT, the tax authority. A period of 15 to 30 days is required to lift the bank secrecy restrictions. The Superintendent of Banks and Insurance (SBS) has the authority to request protected information under the bank secrecy provisions. However, it is not clear with the incorporation of the UIF under the SBS, whether the Superintendent may legally provide this information directly to the UIF. All other types of cash transaction reports, however, may be requested directly from the reporting institution.

Law 28.306 of 2004 mandates that obligated entities also report suspicious transactions related to terrorist financing, and expands the UIF’s functions to include the ability to analyze reports related to terrorist financing. In July 2006, the GOP issued Supreme Decree 018-2006-JUS to better implement Law 28.306. The decree also introduces the specific legal framework for the supervision of obligated entities with regard to combating terrorist financing.

Law 28.306 establishes regulatory responsibilities for the UIF. Most obligated entities fall under the supervision of the SBS (banks, the insurance sector, financial institutions), the Peruvian Securities and Exchange Commission (securities, bonds), and the Ministry of Tourism (casinos). All entities that are not supervised by these three regulatory bodies, such as auto dealers, construction and real estate firms, fall under the supervision of the UIF. Under Supreme Decree 018-2006-JUS, the UIF may participate in the on-site inspections of obligated entities performed by the supervisory body. The UIF may also conduct the on-site inspections of the obligated entities that do not fall under the supervision of another regulatory body, as is the case with notaries and money exchange houses. The UIF can also request that a supervisor review an obligated entity that is not under its supervision. Supreme Decree 018-2006-JUS contains instructions for supervisors with prior UIF approval to establish which obligated entities must have a full-time compliance official (depending on each entity’s size, patrimony, and other factors), and allows supervisors to exclude entities with certain characteristics from maintaining currency transaction reports.

In spite of the expanded regulatory responsibilities of the UIF, some obligated entities remain unsupervised. For instance, the SBS only regulates money remittances that are done through special fund-transfer businesses (ETFs) that do more than 680,000 soles (approximately $200,000) in transfers per year, and remittances conducted through postal or courier services are supervised by the Ministry of Transportation and Communications. As a result, informal remittance businesses, including travel agencies and small wire transfer businesses, are not supervised. There is also difficulty in regulating casinos, as roughly 60 percent of that sector is informal. An assessment of the gaming industry conducted by GOP and U.S. officials in 2004 identified alarming deficiencies in oversight and described an industry that is vulnerable to being used to launder large volumes of cash. Approximately 580 slot houses operate in Peru, with less than 65 percent or so paying taxes. Estimates indicate that less than 42 percent of the actual income earned is being reported. This billion-dollar cash industry continues to operate with little supervision.

To assist with its analytical functions, the UIF may request information from such government entities as the National Superintendence for Tax Administration, Customs, the Securities and Exchange Commission, the Public Records Office, the Public or Private Risk Information Centers, and the National Identification Registry and Vital Statistics Office, among others. However, the UIF can only share information with other agencies—including foreign entities—if there is a joint investigation underway. The UIF disseminates STRs and other reports that require further investigation or prosecution to the Public Ministry.

Within the counternarcotics section of the Public Ministry, two specialized prosecutors are responsible for dealing with money laundering cases. The UIF sent 123 suspected cases stemming from STRs to the Public Ministry for investigation in 2008. To date, there has not been a money laundering conviction in Peru. Convictions tend to be for lesser offenses such as tax evasion.

In addition to being able to request any additional information from the UIF in their investigations, the Public Ministry may also request the assistance of the Directorate of Counter-Narcotics (DINANDRO) of the Peruvian National Police. Under Law 28.306, DINANDRO and the UIF may collaborate on investigations, although each agency must go through the Public Ministry to do so. DINANDRO may provide the UIF with intelligence for the cases the UIF is analyzing, while DINANDRO provides the Public Ministry with assistance on cases that have been sent to the Public Ministry by the UIF.

The Financial Investigative Office of DINANDRO has seized numerous properties over the last several years, but few were turned over to the police to support counternarcotics efforts. While Peruvian law does provide for asset forfeiture in money laundering cases, and these funds can be used in part to finance the UIF, no clear mechanism exists to distribute seized assets among government agencies. The Garcia Administration included an asset forfeiture law in a package of organized crime legislation presented to the Peruvian Congress in July 2007. The law went into force in November 2007.

Legislative Decree No. 992, published on July 22, 2007, established the procedure for loss of dominion, which refers to the extinction of the rights and/or titles of assets derived from illicit sources, in favor of the GOP, without any compensation of any nature. Likewise, through Legislative Decree No. 635, the penal code was modified to provide more comprehensively for seizure of assets, money, earnings, or other products or proceeds of crime.

Peru is a party to the 1988 UN Drug Convention, the UN Convention against Transnational Organized Crime, the UN Convention against Corruption, and the UN Convention for the Suppression of Financing Terrorism. The GOP is a member of the Organization of American States and participates in the Inter-American Drug Abuse Control Commission (OAS/CICAD) Money Laundering Experts Working Group. Peru also is a member of the Financial Action Task Force for South America (GAFISUD) and underwent its third GAFISUD mutual evaluation in July 2008. The UIF is a member of the Egmont Group of financial intelligence units. Although an extradition treaty between the United States and the GOP entered into force in 2003, there is no mutual legal assistance treaty or agreement between the two countries.

Although recent efforts to combat corruption and the issuance of Executive Order 25.475, which punishes terrorism-related collaboration, is a welcome step forward, the GOP nevertheless faces several notable challenges to strengthen its anti-money laundering and counterterrorist financing regime and ultimately conform to international standards. Peru should pass legislation that criminalizes terrorist financing as well as legislation that allows for administrative and judicial blocking of terrorist assets. Bank secrecy should be lifted to allow the UIF to have access to certain CTRs in a timely fashion. There are a number of bills under review in the Peruvian Congress that would lift bank secrecy provisions for the UIF in matters pertaining to money laundering and terrorist financing and the GOP should ensure their expedient passage. Peru would benefit from expanded supervision and regulation of financial institutions and designated nonfinancial businesses and professions, and the GOP should permit Peru’s UIF to work directly with law enforcement agencies. Anti-corruption efforts in Peru should also be a priority. In addressing these issues, the GOP would strengthen its ability to combat money laundering and terrorist financing.

